ALABAMA DEPARTMENT OF
ENVIRONMENTAL MANAGEMENT

- IN THE MATTER OF

BENNIE FULLER DBA

FULLER SAND & GRAVEL COMPANY ) CONSENT ORDER NO. 04 -077- CMNPS
WHATLEY PIT )

WHATLEY, CLARKE COUNTY, ALABAMA )
EXPIRED NPDES # AL0070521 )
- T8N, R4E, S21 )

N N N

FINDINGS

Pursuant to the provisions of the Alabama Environmental Management Act, Code

. of Alabama (1975), §§ 22-22A-1 through 22-22A-16, as amended, and the Alabama

Water Pollution Control Act (AWPCA), Code of Alabama ;(1975),7§§ 22-22-1 through 22-
22-14, as amended, the ADEM Administrative Code of Reguiations (ADEM Admin. Code
R.) promulgated pursuant thereto and the Natlonal Pollutant Discharge Ehmlnatlon
System (NPDES) admtnlstered by the Alabama Department of Environmental
Management (“the Department” or “ADEM™) and approved by the Administrator of the |
u.S. Enviro-nmental-Protection Ag-ency (EPA) pursuant to the Federai. Water Pollution
Control Act A(FWPCA) §,402, 33 U.S.C. § 1342, as a_mended, and Without the adjudication

of any issues of fact or law and upon the consent of the parties concerned hereto, the

Department makes the following FINDINGS:



1. Bennie Fuller dba Fuller Sand & Gravel Company (hereinafter “Operator”),
operates a sand and gravel facility, Whatley Pit (_AL0070521), located at T8N, R4E, S21
in What|ey, Clarke County, Alabama. |

2. The Department is a duly constituted department of the State of Alabama

pursuant to Code of Alabama (1975), § 22-22A-1 through 22-22A-16, as amended.

3. Pursuant to Code of Alabama (1975), § 22-22A-4(n), as amended, the
Depa_rtment is the State agency'responsible for the promulgation and e‘nforcement of
water pollution control regulations in aCCordance with the FWPCA. In edditiOn, the
Department is autherized to administer and enforce the provieions of the AWPCA.

4. On August 1, 1997, the Operator was issued NPDES permit coverage
AL0070521 by the Department for discharges of treated effluent from the Whatley Pit in
Clarke County, Alabama, to an unnamed tr'ibutary to Basset Creek; a water of the State,
classified as suitable for Fish a.nd»WiIdIife, ahd to groundwater whvich is unclassified.
The NPDES permit expired on July 31, 2002.

5. Among the terms, limitations and conditions Qf the expired permit is a duty to
reapply for reissua.hce of the permit at least 180 days prior to its expiration and aduty
to.comply with ADEM rules end regulations. ADEM Admin. Code R. 335-6-6-.08,(k},(8)
requires submission of a complete and correct application at least 180 days prior to the
expiration date of the permit. |

6. Department records indicate the Operator failed to respond to a Warning —

Need to Reapply Letter dated March 20, 2003, a Notice of Violation — Need to Reapply
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Letter dated December 9, 2002, and a Notice of Violation — Need to Reapply Letter
dated April 2, 2003.

7. Pursuant to Code of Alabama 1975, §§22-22-1 through 22-22-14, as
amended, and ADEMvAd.min. Code R. 335-6-6-.03, no person shall discharge or |
continue to discharge pollutants into Waters of the State without first having obtained
valid NPDES permit coverage.

8. On February 12, 2003, Department personnel conducted an inspection of the
Whatley Pit, which documented that the facility was operating without valid NPDES
permit coverage, and that required pollution control stru’c’tures and management |
practices hadlnot been implemented and/or maintained resulting in ongoing,
uncontrolleci, and 'unpermitted dischérges of polluta.n}ts to the waters of the Stéte.

9. On March 16, 2004; an appiicatien requesting reissuance of NPDES permit
coverage \ii/as submitted by the Operator; |

| 10i The Operator neither agrees nor disagrees with tne FINDINGS presented in
this Consent Order, but in an effort to coopérate with the Department and to comply
with the provisions of the AWPCA, the Operator has consented to the terms of this
Consent Order..
11. The Department has agreed to the terms of this Consent Order in order to
resolve the vioiaiions cited in this Consent Order, and the Department has determined

that the terms contemplated in this Consent Order are in the best interests of the.

~ citizens of Alabama.
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ORDER

Based on the foregoing FINDINGS and pu_rsuantAto Code of Alabama (1975), §§
22-22A-5(10), 22-22A-5(12); 22-22A-5(18); and 22-22—9(i), as amended, and with the
consent of the Operato-f, it is hereby ORDERED: |

A. That, not later than forty-five (45) days after the effective date of this
Consent Order, the Ovper}ator shall pay to the Department a civil penalty in the amount
of Five-Thousand Dollars ($5,000). for the violations cited herein. In determining the
penalty amount set forth herein, the Depértmént considered the statutdrily prescribed
fact@rs set forth at Code of Alabama (1975), § 22-22A-5(18)(c), as amended.

B. That all penalties due pursuant to this Consenf Order shall be made payable

to the Alabama Department of Environmental Management by _ce'rtified or cashier’s:
check and shall be remitted to:

Office of General Counsel

Alabama Department of Environmental Management

P.O. Box 301463 .

Montgomery, Alabama 36130-1463 | A

C. That the Operator shall, immediately updn the effective date of this Consent

Order and con'ti_riuing thereafter,rensure immediate and future compl'iance‘with the
AWPCA, applicabvle ADEM regulations, and all NPDES permit limitations, terms, and
conditions for all sites/facilities disturbed, operated, owned, and/or controlled by the
Operator or responsible corporate officials of the Operator, except as may be provided
otherwise by an ADEM app~roved compl_iance’ScheduIe contained in this Consent Order.

D. That, not later than seven (7) days from the effective date of this Consent

Order, the Operator shall have performed and submitted the resulfs to the Department
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of a comprehensive evaluation of the facility, prepared by a Professional Engineerv
(hereinafter “PE") registered in Alabama. The purpose of this evaluation is to
determine the facility’s compliance status with ADEM NPDES rules.

E. That, not later than ten (10) days after the effective date of this Consent
Order, the Operator shall submit to the Department.a plan, including a compliance
schedule, to accomplish corrective actions and/or improvements identified by the
comprehensive evaluation of the facility. The plan must meet applicable requirements
- of the Department’s NPDES rules. Within seven (7) days of receipt of any cemments
from the Department, the Opératbr shall modify the plan to address any comments
made by the Department'in'Writing.

F. That, not later than twenty-five (25) days after the e,ffective‘ date of this
Consent Order the Operator shall implement cOrre}ct'ive actions and/or improvements
identified by the comprehensive evaluation of the facility, that do not require reissuance
- and modification of the exrpired permit to implementAto ensure compliance with ADEM
NPDES rules and the expired permit. | |

G. That not later than thirty (30) days after the effective date of this Consent
Order the Operator shall smeif certification by a PE that all deficiencies identified by -
the comprehensive evalu»ation that do not require reissuance and modiﬁcari'on of the
expired pernwit have been corrected, and full compliance with the revquireme‘nts' of the
ADEM NPDES rules has been achieved.

H. If modification to}th'e application and PAP plan submitted on Mareh 16, 2004

is necessary to detail corrective actions to ensure compliance with ADEM requirements,
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the Operator Shall submit additional information and or clarification to update the
application for reissuance of expired permit AL0070521 no later than thirty (30) days
after the effective date of the consent Qrder. The Operator shall c0rrect any
deficiencies in the application within seven (7) days of being notified by the
Department. |

I. That, not later than forty-five (45) vdays after the effective date of this
Consent Order, the Operator shall have performed by a PE comprehensive evaluations
of all other permitted and unpermiti:ed sites/facilities disturbed, operated, owned,
and/or controlied by the Operator or responsible corporate officials of the Operator and
submit the results to the Department to determine the compliance statué of each
facility with ADEM NPDES rules. -

J. That, not later than fifty (50) days after the effective date of this Consent -
Ordér, thé Operatovrvshall submit to the Department plan(s), including a compliance
schedule(s), that meet applicable requirements of the Dei)artment’s NPDES rules,
signed by the Operator and certified by a PE, to accomplish corrective actions and/or
improvérhents identified by the comprehensive evaluations of all other permitted and
unpermitted sites/facilities disturbed; operated, owned, and/or controlled by the
Operator or responsible corporate officials of the Operator. Within sei/en (7) days of

‘receipt of any comments from the Department, the Operator shall modify fhe plans to
address an'y comments made by the Department in writing.

K. That, not later than fifty-five (55) days after the effectivé date of this

Consent Order, the Operator shall implement corrective actions and/or improvements
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identified by the comprehensive evaluations of all other permitted and unpermitted
sites/facilities disturbed, operated, owned, avnd/o'r controlled by the Operator or
responsible corporate officials of the Operator, that do not require major modifications
of the existing pefmit(s) or issuance of pefmit cove‘rage to énsure compliance with

ADEM NPDES rules.

L. That not later than sixty (60) days after the effective date of this Consent
Order the Operétor shall submit certification by a PE that all deficiencies identified by
‘the comprehensive evaluations of ali other pérmitted and unpermitted sites/facilities
disturbed, operated, owned, and/or controlled by thé Operator or responsible |
co’rpvorate ofﬁdals of the Operator have been corrected, and full compliénce with the
requirements of ADEM NPDES rules. and pérmits have beehachieved, except for any
corrective actions that must be authorized by issua‘nce of permit coverage or a major
modification to an existing NPDES permit.

M. If modifications to permits br issuance of permit coverage are determined to
be necessary to implement corrective actions at the other permitted and unpermitted
sites/fadlities disturbed,voperated, owned, and/or cohtrolled by the Operator or
responsible corporéte officials of the Operator to ensure compliance with the NPDES -
»rules, the Operator shall submit complete and correct applications for issuance of
permit coverage or- major modification of existing NPDES permits, including the
appropriate fee, no later than sixty-five (65) days after the effective date Qf the
consent order. The Operator shall correct any deficiencies in the application(s) within

seven (7) days of being notified by the Department.
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N. That this Consent Order shall apply to and be binding upon both parties, their
directors, officers, and all persons or entities acting under or for them. Each signatory
to this Consent Order certifies that he or she is fully authorized by the party he or she

represents to enter into the terms énd conditions of this Consent Order, to execute the
| Consent Order on behalf of the party represented, and to legally bind such party.

0. That, subject to the terms of these presents and subject to provisions
otherwise provided by statute, this Consent Order is intended to operate as a full
resoIrJtion of the violations which are cited in this Consent‘OrdeAr.

P, That the Operator is not relieved from any liability if the Operator fails to
comply with any provision of this Consent Order.

Q. That, for purposes of this Consent Order only, the Operator agrees that the
Departm'ent may properly brihg an action to compel compliance with the terms and
conditions contéined herein in a court of competentjurisdiction, including, but not
Iimrted to, Montgomery County‘ Circuit Court. The Operator also agrees that in any
action brought by the Departmen'r to compel compliance with the terms of this
}Agreement}, the Operator shall be Iimrted to the defensés of Force Majeure, compli‘ance
with this Agreement, and physical impossibility. A Force Majeure is defined as any
event arising from causes that are not foreseeable and are beyond the reasonable
control of the Operator, including its contractors end consultants, which could not be
ove‘rco'me by due diligence (i.e., ca}uses which could have been overcome or avoided by
the exercise of due diligence will not be conéidered to be beyond the reasonable control

of the Operator) and which delays or prevents performances by a date required by the
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Consent Order. Events such as unanticipated or increased costs of performance,
changed economic circumstances, normal precipitation events, er failure to obtain
federal, state, or local permits shall not constitute Force Majeure. Any request fora
modification of a deadline must be accompanied by the reasons (including
documentation) for each extension and the proposed extension time. This information
shall be submitted to the Department a minimum of ten (10) days prior to the original
a'nticipated completion date. If the Department, after review of the extension request,
finds the work was delayed because of conditions beyond the control and without the
fault of the »Ope'rator, the Department may extend the time as justified by the specific,
circumstances. |

R. That the soie purpose of tnis Consent Ordevr is tb resolve and dispose of all
allegatibns and contentions stated herein cbncernin'g the factual circumstances
referenced herein. Should additional facts and circumstances be discovered in the
future concerning the facility which would ,constitute possible violations not addressed
in this Consent Order, then such future vielations shall be addressed in Orders as may
be issued by the Director, litigation initiated by the Department, or such other
enforcement action as may be'ap‘propriate, and the Operator shall not object to such
future orders, Iitigatien, or enforcement action based on the issuance of this Consent
Order if future }Orvders, litigation or other enforcement action address new matters not
raised in this Consent‘Order. |

S. That, by agreement of the parties, this vConsen‘t Order shall be considered

final and effective immediately upon signature of all parties. This Consent Order shall
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not be appealable, and the Operator does hereby waive 'any hearing on the terms and

- conditions of same.

Executed in duplicate with each part being an briginal.

BENNIE FULLER DBA ALABAMA DEPARTMENT OF .
FULLER SAND & GRAVEL COMPANY ENVIRONMENTAL MANAGEMENT

(Signature) James W. Warr

, : Director

Title

Date Signed: 5~ (/=0 | Date Signed: 7 ~bviy Fwet-
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